INCREASE IN SEC REGULATION A 
OFFERING LIMIT 


HEARINGS 


BEFORE A MAIN 
Pa ?wOOo AD mom” Room 
SUBCOMMITTEE OF THE 
COMMITTEE ON BANKING AND CURRENCY 
UNITED STATES SENATE 
EIGHTY-FIFTH CONGRESS 
FIRST SESSION 
ON 
S. 810 and S. 843 
BILLS AMENDING SECTION 3 (b) OF THE SECURITIES 
ACT OF 1933 TO PERMIT EXEMPTION OF SECURITY 


ISSUES NOT EXCEEDING $500,000 FROM THE PROVISIONS 
OF SUCH ACT 


MAY 20, 21, 23, 24, 27, AND 29, 1957 


Printed for the use of the Committee on Banking and Currency 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1957 








COMMITTEE ON BANKING AND CURRENCY 


J. W. FULBRIGHT, Arkansas, Chairman 
A. WILLIS ROBERTSON, Virginia 
JOHN J. SPARKMAN, Alabama 


PAUL H. DOUGLAS, Illinois WALLACE F. BENNETT, Ut 
A. 8. MIKE MONRONEY, Oklahoma PRESCOTT 8. BUSH, Cor 
FRANK J. LAUSCHE, Ohio J. GLENN BEALL, Mary 


JOSEPH 8. CLARK, Pennsylvania FREDERICK G. PAYNI 


J. H. YINGLING, Chief Clerk 
ROBERT A, WALLACE, Staff Director 


SUBCOMMITTEE ON SECURITIES 


FRANK J. LAUSCHE, Ohio, Chairmar 


J. W. FULBRIGHT, Arkansas HOMER E. CAPEHAR 
J.ALLEN FREAR, JR., Delawari IRVING M. IVES, N 

A.S. MIKE MONRONEY, Oklahoma WALLACE F. BENNI 
JOSEPH 8S. CLARK, Pennsylvania PRESCOTT 8S. BUSH, ¢ 


WILLIAM F. MCKENNA, Counsel 





1 Succeeded by Senator Clifford Case, of New Jersey, May 22, 1957 


II 


] 


rk 


nect 


HOMER E. CAPEHART, Indian 
JOHN W. BRICKER, Ohio 
J. ALLEN FREAR, JR., Delaware 1! IRVING M. IVES, New ¥ 


a} 


Mair 


: 





DEPOSITED BY THE 
UNITED STATES OF AMERICA 


CONTENTS 


Ss. S10 
S. 843 
Digest of: 
S. 810 
S. 843 
Statement of 
Abels, Jules, Director, Office of Economie Adviser, Small Business 
Administration - : : 
Armstrong, J. Sinclair, Chairman; accompanied by Andrew Downey 
Orrick, Commissioner; Harold C. Patterson, Commissioner; and 
James C, Sargent, Commissioner; and staff assistants 
Funston, Keith, president, accompanied by Edward Gray, executive 
vice president; Philip West, vice president; John Haire, vice presi- 
dent; and Samuel Rosenberry, counsel, New York Stock Exchange 
McCormick, Edward T., president; accompanied by Michael Mooney, 
counsel, American Stock Exchange a 
Murphy, Dennis E., appearing on behalf of the Investment Dealers of 
Ohio, Ine., accompanied by John W. Christensen, counsel 
Reissner, Frank L., chairman, board of governors; accompanied by 
Donald H. Burns, assistant to the executive director: John W. 
Lindsey, counsel: and Mare A. White, counsel, National Associa- 
tion of Securities Dealers, Ine.: and Yost Fulton, Cleveland, Ohio 
Riter, Henry G., III], chairman, executive committee, National Asso- 
ciation of Manufacturers : 
Ross, Bradford, appearing on behalf of the United States Independent 
Telephone Association 
Letters, statements, ete., submitted of the record by 
Surger, George J., vice president, National Federation of Independent 
Business: Letter to Senator Lausche 
General Accounting Office: Report on 8. 810 
Ross, Bradford, United States Independent Telephone Association: 
Table—-The extent of utility commission jurisdiction in the several 
States (June 1952 
Securities and Exchange Commission: 
Letter and memorandum on 8. 810 and S. 843 
Amendments - 
Thye, Edward J., a United States Senator from the State of Minne- 
a: Letter and statement on S. 810 


sot 


| rit 


| 
| 
| 





INCREASE IN SEC REGULATION A OFFERING LIMITS 





MONDAY, MAY 20, 1957 


UnitTep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 

The committee met, pursuant to call, at 10210 a. m., in room 301, 
Senate Office Building, Senator Frank J. Lausche, chairman of the 
subcommittee, presiding. 

Present: Senators Lausche, Fulbright, Capehart, Bennett, and Bush. 

Senator Lauscun. The meeting will come to order, please. 

We begin these hearings today on three broad areas, dealing with 
legislation affecting securities. 

To those who expect to testify, I wish that you would pay particular 
attention to my description of the order in which I hope we will take 
up the several subjects which are to be discussed. 

The first of these is the area of proxy contests, with accompanying 
problems of disclosure of beneficial ownership of securities. This area 
gives rise to the need for considering appropriate remedies to improve 
the ability of the Securities and Exchange Commission to enforce 
Federal securities laws in cases where access to knowledge of true 
ownership of securities is not readily available. Such problems arise 
particularly in the cases where trading in United States corporate 
securities is conducted in part through foreign institutions. 

The broader aspects of this problem have been under study by the 
subcommittee and its staff continuously since shortly before public 
hearings were held on March 5, 1957. That session was followed by 
testimony taken in three executive sessions of the subcommittee dur- 
ing that same month. 

I note with satisfaction that no action of this subcommittee at least 
detracted from the amicable settlement recently arranged by both 
sides to a proxy contest being waged vigorously at the time of those 
hearings. 

In this No. 1 area, the persent hearings will include S, 594 and S. 
1601, both introduced by Senator Capehart. 

Area No. 2 embraces the proposal to increase the permissive exemp- 
tive limit for a public offering of securities without full registration 
with the Securities and Exchange Commission. At present, under 
the Securities Act of 1933, this limit stands at $300,000. This pro- 
vision is administered under regulation A of the Securities and Ex- 
change Commission. By action of the Senate in 1954, the limit would 
have been increased to $500,000 as an aid to small business in its 
efforts to raise equity capital. The House of Representatives, how- 
ever, declined to follow the Senate’s example that year, apparently 
fearing the increase would open the way to more fraudulent dealing in 
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securities Now pending before the subcommittee in this area are 
5. 810, introduced by Senator Thye, and 8. 843, introduced by Senator 
Sparkman. Both would have the effect of increasing the limit from 
the present $300,000 to $500,000. 

The third area to be covered by these hearings is the proposal to 
extend the jurisdiction of the Securities and Exe hs ange Commission in 
certain respects over securities not listed on any nationally recognized 
exchange, but deemed to be of a nature involving the public interest 
by virtue of the amount of assets and the distribution of sec — 
ownership of their issuers. I understand legislative proposals of this 
nature have been considered by the Congress at various times since 
1940. The pending bill on this subject now before the subcommittee 
is S. 1168, introduced by Senator Fulbright. That bill developed out 
of S. 2054 of the 84th Congress, also introduced by Senator Fulbright, 
as a result of hearings by this subcommittee in 1955, and the full 
committee in 1956, and studies by the Securities and Exchange 
Commission. 

At the present time, the five bills I have mentioned are the only legis- 
lative proposals on securities matters pending before the subcommittee. 
But I want to emphasize that these hearings will cover the 3 general 
areas [ have mentioned, including as part of those areas the 5 bills just 
described. 

We shall take testimony from Federal Government witnesses today 
and on May 21 and 23. The dates of May 24, 27, 28, and 29 have 
been kept available for non-Federal witnesses. By press release and 
notice in the Congressional Record, anyone wishing to testify in ans 
of these areas was requested to communicate his wishes to the chief 
clerk of the Senate Committee on Banking and Currency by May 24. 
To the extent deemed practicable, I shall recommend to the subcom- 
mittee that we receive for inclusion in the record of these hearings 
written statements from those who = timely requests for such 
inclusion, and who do not wish to testify in person 

[ am hopeful that this series of caaciaan will enable the subecom- 
mittee to take final action at this session in the pertinent areas. 

There remains a fourth broad area on which I hope the subcommit- 
tee can hold hearings before the current session of Congress ends. 
This embodies many amendments to several of the laws administered 
by the Securities and Exchange Commission. Pursuant to an under- 
standing with the chairman of the Senate Committee on Banking and 
Currency and the chairman of the House Committee on Interstate 
and Foreign Commerce, the Securities and Exchange Commission has 
been discussing with industry representatives amendments intended 
to improve administration of the subject laws by the Commission. 
The counsel assigned to this subcommittee, Mr. McKenna, has at- 
tended and observed many of those discussions in an atte me to ex- 
pedite subcommittee action on whatever amendments the Commis- 
sion may propose. No such amendments have as yet been received 
by this subcommittee or our Committee on Banking and Currency. 

I urge to the extent possible that the Commission hasten its action 
in this field in order that sufficient time may be left the subcommittee 
to hold hearings and give due deliberation to these proposals plus 
germane amendments originating from other sources during the cur- 
rent session of the Congress. 

At this time I want to drop this word: I have observed while I was 
Governor instances where under the pretext of discussion, delay was 
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sought so as to avoid action by a legislative body on matters that were 
important. From my standpoint I will not allow conferences to be a 
pretended means of delaying action. 

At this point in the record, without objection, I would like to in- 
sert the bills before us together with a digest of each of the bills men- 
tioned which has been prepared by Mr. William F. McKenna, counsel 
to the subcommittee, and the agency reports on the bills. 

(The bills and the digests referred to follow:) 


[S. 810, 85th Cong., Ist sess.] 


A BILL To amend section 3 (b) of the Securities Act of 1933 to permit exemption of security issues not 
exceeding $500,000 from the provisions of such Act 


Be it enacied by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 3 (b) of the Securities Act of 1933, 
as amended (15 U. 8. C. 77e¢ (b)), is amended by striking out ‘$300,000’’, and 
inserting in lieu thereof ‘6$500,000’’. 


[S. 843, 85th Cong., Ist sess.] 
A BILL Further amending the Securities Act of 1933 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subsection (b) of section 3 of the Securities 
Act of 1933, as amended, is hereby amended to substitute the figure “$500,000” 
for the figure, ‘‘$300,000”’. 


Dickst or $8. S1O—INTRODUCED By SENATOR THYE, JANUARY 23, 1957 


\ bill to amend see. 3 (b) of the Securities Act of 1933 to permit exemption of 
security issues not exceeding $500,000 from the provisions of such act) 


Section 1 amends section 3 (b) of the Securities Act of 1933 by increasing the 
permissive exemption limit for issuance of securities without full registration with 
the Securities and Exchange Commission to $500,000 from $300,000. 

As amended, the subsection will provide that in the case of any issue of securities 
where the aggregate amount offered to the public does not exceed $500,000 the 
Commission may add any class of securities to those exempted by section 3, if 
it finds enforcement of the Securities Act of 1933 is not necessary in the public 
interest and for the protection of investors because of the small amount involved 
or the limited character of the publie offering. The Commission is authorized 
to issue rules and regulations and prescribe terms and conditions under which this 
exemption is provided. The Commission’s present rules and regulations on this 
subject matter are identified as regulation A. 


Digest oF S. 843-——-INTRODUcCED BY SENATOR SPARKMAN, JANUARY 25, 1957 
(A bill further amending the Securities Act of 1933) 


Section 1 amends section 3 (b) of the Securities Act of 1933 by increasing the 
permissive exemption limit for issuance of securities without full registration with 
the Securities and Exchange Commission to $500,000 from $300,000. 

As amended, the subsection will provide that in the case of any issue of securities 
where the aggregate amount offered to the public does not exceed $500,000 the 
Commission may add any class of securities to those exempted by section 3, if it 
finds enforcement of the Securities Act of 1933 is not necessary in the public 
interest and for the protection of investors because of the small amount involved 
or the limited character of the public offering. The Commission is authorized to 
issue rules and regulations and prescribe terms and conditions under which this 
exemption is provided. The Commission’s present rules and regulations on this 
subject matter are identified as regulation A. 
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SECURITIES AND EXCHANGE COMMISSION, 
Washington, D. C., March 12, 1957. 
Re 8. 810 and S. 843, 85th Congress, Ist session, bills to amend section 3 (b) of the 
Securities Act of 1933 to increase limitation to $500,000. 


Hon. J. W. Fu.srieut, 
Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D. C. 

DEAR SENATOR FuLBrRiGut: In accordance with your letters of January 24 and 
29, 1957, enclosed are six copies of a report prepared by this Commission on §. 
810 and S. 843. 

We have been advised by the Bureau of the Budget that it has no objection to 
the submission of this report and that the views therein are in accord with the 
program of the President. 

Sincerely yours, 
J. SINCLAIR ARMSTRONG, Chairman, 


MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION TO THE Com- 
MITTEE ON BANKING AND CURRENCY, UNITED STATES SENATE, ON 8S. 810 AND 
S. 843, 85TH CoNGREss, IsT SESSION 


S. 810 and S. 843 would increase the $300,000 limit now contained in the 
exemptive provision of section 3 (b) of the Securities Act of 1933 to $500,000. 

The Securities Act requires securities offered to the public to be registered with 
the Commission, unless an exemption is vailable for the particular security or 
transaction under the statute. The act further requires that, in connection with 
the sale of registered securities, a prospectus must be delivered to investors con- 
taining information about the security and the desirability of purchasing it. 
Civil liabilities are provided in the event of false or misleading statements or omis- 
sions in such a registration statement. Finally, the statute contains antifraud 
provisions and provisions for civil and criminal liability which are applicable to 
the offer and sale of securities generally, whether they are registered or not. 

Section 3 of the Securities Act described various types of securities which are 
exempted from the registration provisions of the act. Subsection (b) of this sec- 
tion provides that the Securities and Exchange Commission may by rule and 
regulation, and subject to such terms and conditions as may be prescribed, add to 
the classes of securities exempted by section 3 (a) any class of securities if the 
Commission finds that enforcement of the registration provisions of the act with 
respect to such securities ‘‘is not necessary in the public interest and for the pro- 
tection of investors by reason of the small amount involved or the limited character 
of the public offering,’ provided no issue shall be exempted the aggregate offering 
price of which exceeds $300,000. 

When the statute was enacted in 1933, the figure specified in this subsection was 
$100,000. This amount was increased to the present figure by an amendment in 
1945. One of the important purposes of this action was to provide small business 
with relatively simpler access to needed capital. 

The Commission has adopted various regulations governing the sale of securities 
within the prescribed limits. The most important of these is the general exemp- 
tion provided by regulation A. 

Regulation A is designed largely as a protection against fraud. The regulation 
requires the use of an offering circular containing prescribed minimum disclosures 
of pertinent information about the business of the issuer. The requirements of 
the regulation can be met by filing with a regional office of the Commission, a form 
of notification, copies of the offering circular and certain specified exhibits. The 
regulation further provides that the Commission may suspend the exemption by 
order for failure to comply with the regulation. The entire procedure provides 
a method, less‘expensive and time-consuming than registration, by which issuers 
seeking relatively small amounts of money may sell their securities in interstate 
commerce without complying with the registration requirements of the act. 

A further increase in the exemptive limit to $500,000 was recommended by the 
Commission in 1954, as part of a suggested amendment program submitted to the 
83d Congress and was embodied in S. 2846 and H. R. 7550, 83d Congress. The 
Banking and Currency Committee, United States Senate, favored the inerease 
and stated (S. Rept. 1036, February 26, 1954, p. 13): 

‘As an aid to small business the increase in amount in section 3 (b) of the 
Securities Act from $300,000 to $500,000 provided by section 6 of this bill is 
considered appropriate and consistent with the public interest.”’ 
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The Interstate and Foreign Commerce Committee, House of Representatives, 
however, eliminated the proposed increase and made the following comments 
(H. Rept. 1542, April 23, 1954, p. 18): 

“The committee cannot but be sympathetic to any argument urged for the facili- 
tation of the enlistment by small businesses of capital with minimum of expense. 
On the other hand, the offering of securities to the public without registration 
under the Securities Act obviously is attended without the full protection and 
the substantial remedies to the investor which the act was designed to afford. 
The setting of a figure below which securities may be offered without registration 
necessarily, therefore, involves the reconciliation, as far as possible, of the con- 
flicting objectives of protecting investors of securities, on the one hand, and of 
assisting the ready flow of capital into smaller industries on the other. Here, as 
in most fields of human activity, perfection is an unattainable ideal. Compromise 
and adjustment are inescapable. The committee is of opinion that a sufficient 
case has not been made for the need for the inerease in the amount of the exemption 
to offset the decrease in the protection to investors which would flow therefrom. 

“Regardless of the processing which the Commission may give to the offering 
circular filed with it under regulation A, or similar regulations pertaining to 
securities exempted from registration under this section, the remedies available 
to the investor are limited to those under section 12 of the act; namely, they 
apply only against the specific individual who may have sold him the security. 
The investor does not receive the protection of section 11 which, as described 
above in this report in the discussion of the amendment to section 5 of the 1933 
act, provides that as to registered securities, he may have remedies against the 
issuer, its officers and directors, every underwriter, controlling persons, and every 
accountant, engineer, or other expert involved. It is also significant that only 
in the case of registered securities is there a requirement for independently audited 
certified financial statements.” 

Subsequently, revisions were made by the Commission in regulation A and 
proposals have been made to enlarge the civil-liability provisions of the Securities 
Act in their application to offerings exempt under section 3 (b). 

On July 23, 1956, the Commission revised regulation A in various respects. 
Under the revision, the exemption is not available for offerings for the account 
of persons other than the issuer (sometimes called bail outs) unless the issuer 
has had a net income from operations in at least 1 of the last 2 fiscal years. Se- 
curities issued to promoters, underwriters and others for property and services 
must be included in determining whether the offering is within the dollar limita- 
tion specified in section 3 (b), unless appropriate arrangements are made (by 
escrow or otherwise) to keep these securities off the market for 12 months. Addi- 
tional provisions make the exemption unavailable where promoters, management 
officials, large stockholders or underwriters have a record of past securities 
violations. 

With these changes in its exemptive rules, and a stepped-up enforcement pro- 
gram permitted under its increased appropriation for the current fiscal year, the 
Commission expects to provide increased investor protection in the area of small 
and medium sized issues of securities without impeding the raising of equity and 
other capital by smaller business enterprises. In this connection, the Commis- 
sion, on August 16, 1956, established in its Division of Corporation Finance in 
Washington a new Branch of Small Issues which is responsible for supervising 
and coordinating the examination by the Commission’s staff, both in Washington 
and in the Commission’s Regional Offices, of filings under regulation A. 

During the 84th Congress, a bill (H. R. 5701) was introduced which would have 
repealed section 3 (b) entirely. Although hearings held thereon developed a good 
deal of factual information about the abuses of the public in so-called penny stocks, 
the Commission opposed the bill on the ground that it would adversely affect the 
raising of capital by legitimate small-business enterprises. Another bill intro- 
duced in the 84th Congress (H. R. 9319) would have made the strict civil liabilities 
that pertain to persons associated with an offering under full registration applicable 
to persons associated with an offering under the Commission’s exemptive regula- 
tions. The Commission likewise opposed this bill on the ground that it would in 
substance require the equivalent of full registration for small issues and that this 
would have the indirect effect of repealing the exemption. A third bill (H. R. 
11308), which would have enlarged the civil liabilities in connection with exempt 
offerings but which would not have gone to the lengths of H. R. 9319, was sup- 
ported by the Commission. None of these proposals was enacted. In the present 
session of the Congress, H. R. 173 and H. R. 4744 have been introduced, which are 
identical with H. R. 11308 and H. R. 9319, respectively. In addition, the Com- 
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mission contemplates submitting within the near future to your committee and to 
the Interstate and Foreign Commerce Committee of the House of Representatives 
certain suggested amendments to the statutes it administers, which will recommend 
enlargement of the civil liabilities in connection with offerings exempt under 
section 3 (b). 

In connection with the recommendations for amendments which the Com 
mission proposes to submit, a proposal is made to increase the exemptive limit in 
section 3 (b) of the Securities Act of 1933 to $500,000. 

The Commission supports 8. 810 and 8. 843. The Commission believes that 
such an amendment would be in the public interest generally and believes further 
that, with the enlargement of the civil-liability provisions applicable to persons 
responsible for offering circulars and sales literature employed in offerings made 
under the section 3 (b) exemption, the position of the Commission and the courts 
would be strengthened in dealing with those who abuse the Commission’s exemp- 
tive rules. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 4, 1947. 


Hon. J. W. FuLBRIGHT, 


Chairman, Committee on Banking and Currency, 
United States Senate. 


Dear Mr. CuHartRMAN: Further reference is made to your letter dated January 
24, 1957, acknowledged January 25, enclosing a copy of S. 810, 85th Congress, 
Ist session, entitled ‘‘A bill to amend section 3 (b) of the Securities Act of 1933 to 
permit exemption of security issues not exceeding $500,000 from the provisions of 
such act,”’ and requesting our report thereon. 

We have no information on the necessity for or advisability of this legisaltion 
and, accordingly, we make no recommendation relative to its enactment. 

Sincerely yours, 
JOSEPH CAMPBELI 


l 


Comptroller General of the United Stat 


Senator Lauscue. Our first witness will be the Chairman of the 
Securities and Exchange Commission and his associates. 1 under- 
stand that his testimony will cover all three of the areas I have 
mentioned. 

I would appreciate it if, in the interests of orderly procedure, wit- 
nesses presenting testimony touching 2 or more of the 3 areas, do so 
in the order in which I have discussed them, namely: (1) Proxy 
matters, (2) regulation A offering, and (3) unlisted securities. 

[Nore.—Hearings on items 1 and 3, as described in Senator 
Lausche’s opening statement, had not been closed on the date of 
committee action on item 2. This volume, therefore, consists only 
of the testimony of various witnesses on item 2. Hearings on items 
1 and 3 will be printed subsequently. | 

Senator Lauscue. Mr. Armstrong, if you will proceed? 
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STATEMENT OF J. SINCLAIR ARMSTRONG, CHAIRMAN; ACCOM- 
PANIED BY COMMISSIONER ANDREW DOWNEY ORRICK; COM- 
MISSIONER HAROLD C. PATTERSON; COMMISSIONER JAMES C. 
SARGENT; ALBERT K. SCHEIDENHELM, EXECUTIVE DIRECTOR; 
F. BOURNE UPHAM III, EXECUTIVE ASSISTANT TO THE CHAIR- 
MAN; THOMAS G. MEEKER, GENERAL COUNSEL; JOSEPH B. 
LEVIN, ASSISTANT GENERAL COUNSEL; JULE GREENE, ATTOR- 
NEY, OFFICE OF THE GENERAL COUNSEL; ANDREW BARR, CHIEF 
ACCOUNTANT; LINDSAY MILLARD, ASSISTANT CHIEF AC- 
COUNTANT; BYRON D. WOODSIDE, DIRECTOR; HARRY HELLER, 
ASSISTANT DIRECTOR; CHARLES E. SHREVE, CHIEF COUNSEL; 
AND MR. RALPH C. HOCKER, BRANCH CHIEF, DIVISION OF 
CORPORATION FINANCE; PHILIP A. LOOMIS, JR., DIRECTOR, 
DIVISION OF TRADING AND EXCHANGES; CHARLES T. KAPPLER, 
ATTORNEY IN CHARGE, SALT LAKE CITY BRANCH OFFICE; 
AND JAMES PHELAN, LEGAL ASSISTANT TO COMMISSIONER 
EARL F. HASTINGS, SECURITIES AND EXCHANGE COMMISSION 


Mr. Armsrrona. Thank you very much, Mr. Chairman. 

Mr. Chairman, I am J. Sinelair Armstrong, of Illinois, the Chairman 
of the Securities and Exchange Commission. 

[ am accompanied today by my fellow Commissioners, Commis- 
sioner Andrew Downey Orrick, of California; Commissioner Harold 
C. Patterson, of Virginia; and Commissioner James C. Sargent, of 
New York. 

Unfortunately, Commissioner Earl F. Hastings, of Arizona, is ill 
in the hospital. 

I am also accompanied by Mr. Albert K. Scheidenhelm, Executive 
Director; Mr. F. Bourne Upham III, executive assistant to the 
Chairman; Mr. Thomas G. Meeker, General Counsel; Mr. Joseph B. 
Levin, Assistant General Counsel; Mr. Jule Greene, attorney, Office 
of the General Counsel; Mr. Andrew Barr, chief accountant; Mr. 
Lindsay Millard, assistant chief accountant; Mr. Byron Woodside, 
Director, Mr. Harry Heller, Assistant Director, Mr. Charles E. 
Shreve, chief counsel, and Mr. Ralph C. Hocker, Branch Chief, Divi- 
sion of Corporation Finance; Mr. Philip A. Loomis, Jr., Director, 
Division of Trading and Exchange; Mr. Charles T. Kappler, attor- 
ney in charge, Salt Lake City branch office; and Mr. James Phelan, 
legal assistant to Commissioner Earl F. Hastings. 

Mr. Chairman, before we commence, if you would consider it 
appropriate I would like respectfully to suggest the inclusion in the 
record of the letter which I wrote to you under date of April 22. 

Senator Lauscue. That request will be overruled at this time. 

Mr. Armstrrona. All right, sir. 

Senator Lauscue. I will want to proceed in the order in which I 
suggested. Ata later time, when we may take up some miscellaneous 
matters, | will be glad to honor your request. 

Mr. Armstrone. Thank you, Senator Lausche. 

Senator Lauscur. Let us go on to the next subject. We have 
two bills, S. 810 and S. 843. 
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Senator Bennett. Before you move on, Mr. Chairman, the Senate 
has been in session for 45 minutes. We are now on the supplemental 
appropriation bill on the floor. 

Senator Lauscuzn. What about meeting at 9:15 in the morning 
instead of 10? 

Senator Bennett. It is all right with me. 

Senator Busu. Could you make it 10 o’clock? It is pretty hard. 
I have engagements made already. 

Senator Lauscue. All right. Make it 10 o’clock tomorrow. We 
will have to go down today to the floor because they started at 11 and 
we did not know about it. We will recess until 10 in the morning. 

Mr. Armstrone. Fine. Thank you very much, Mr. Chairman 
and gentlemen. 

(Whereupon, at 11:45 a. m., the subcommittee recessed until 
10 a. m., the following day, Tuesday, May 21, 1957.) 
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TUESDAY, MAY 21, 1957 


Unirep STaTes SENATE, 
ComMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 

The committee met, pursuant to recess, at 10 a. m., in room 301, 
Senate Office Building, Senator Frank J. Lausche (chairman of the 
subcommittee) presiding. 

Present: Senators Lausche, Capehart, Bennett, and Bush. 

Senator Lauscue. The meeting will come to order. 

Mr. Armstrong, you will proceed, going to the second phase that 
we discussed. 


STATEMENT OF J. SINCLAIR ARMSTRONG, CHAIRMAN; ACCOM- 
PANIED BY COMMISSIONER ANDREW DOWNEY ORRICK; COM- 
MISSIONER HAROLD C. PATTERSON; COMMISSIONER JAMES C. 
SARGENT; ALBERT K. SCHEIDENHELM, EXECUTIVE DIRECTOR; 
F. BOURNE UPHAM III, EXECUTIVE ASSISTANT TO THE CHAIR- 
MAN; THOMAS G. MEEKER, GENERAL COUNSEL; JOSEPH B. 
LEVIN, ASSISTANT GENERAL COUNSEL; JULE GREENE, 
ATTORNEY, OFFICE OF GENERAL COUNSEL; ANDREW BARR, 
CHIEF ACCOUNTANT; LINDSAY MILLARD, ASSISTANT CHIEF 
ACCOUNTANT; BYRON D. WOODSIDE, DIRECTOR; HARRY 
HELLER, ASSISTANT DIRECTOR; CHARLES E. SHREVE, CHIEF 
COUNSEL, DIVISION OF CORPORATION FINANCE; JAMES T. 
GLAVIN, CHIEF, BRANCH OF SMALL ISSUES; AND RALPH C. 
HOCKER, BRANCH CHIEF, DIVISION OF CORPORATION FINANCE; 
PHILIP A. LOOMIS, JR., DIRECTOR, DIVISION OF TRADING AND 
EXCHANGES; CHARLES T. KAPPLER, ATTORNEY IN CHARGE, 
SALT LAKE CITY BRANCH OFFICE; JAMES T. PHELAN, LEGAL 
ASSISTANT TO COMMISSIONER EARL F. HASTINGS; SECURITIES 
AND EXCHANGE COMMISSION 


Mr. Armstrona. Thank you, Mr. Chairman. 

For the record, let me state that the Commissioners and staff 
members who were present yesterday are here today, with the addi- 
tion of Mr. James T. Glavin, who is the gentleman sitting on my left, 
who is the Chief of the Branch of Small Issues, Division of Corpora- 
tion Finance, in our headquarters office in Washington. 

Mr. Chairman, again this is a statement which has been unanimously 
approved by the Commission for submission to the Subcommittee on 
Securities. 
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5. 810 and S. 843, on which we have previously submitted a mem- 
orandum of comment, would increase the $300,000 limit now contained 
in the exemptive provision of section 3 (b) of the Securities Act of 
1933 to $500,000. 

When thie ‘statute was enacted in 1933, the figure specified in this 
subsection was $100,000. This amount was increased to the present 
figure by an amendment in 1945. One of the important purposes of 
this action was to provide small business with relatively simpler 
access to needed capital. 

Section 3 of the Securities Act describes various types of securities 
which are exempted from the registration provisions of the act. 
Subsection (b) of this section provides that the Securities and Ex- 
change Commission may, by rule and regulation, and subject to such 
terms and conditions as may be prescribed, add to the classes of 
securities exempted by section 3 (a) any class of securities if the 
Commission finds that enforcement of the registration provisions of 
the act with respect to such securities 
is not necessary in the public interest and for the protection of investors by reason 
of the small amount involved or the limited character of the public offering 
provided no issue shall be exempted the aggregate offering price of 
which exceeds $300,000. 

The Commission has adopted various regulations governing the 
sale of securities within the prescribed limits. The most important 
of these is the general exemption provided by regulation A. 

Regulation A is designed largely as a protection against fraud. The 
regulation requires the use of an offering circular containing prescribed 
minimum disclosures of pertinent information about the business of 
the issuer. The requirements of the regulation can be met by filing 
with a regional office of the Commission a form of notification, copies 
of the offering circular, and certain specified exhibits. Th 1e regula- 
tion further provides that the Commission may suspe nd the exemp- 
tion by order for failure to comply with the regulation. The entire 
procedure provides a method, less sepensite and time-consuming 
than registration, by which issuers seeking relatively small amounts 
of money may sell their securities in interstate commerce without 
complying with the registration requirements of the act. 

A further increase in the exemptive limit to $500,000 was recom 
mended by the Commission in 1954 and passed by the Senate. Thi 
committee at that time stated (S. Rept. No. 1036, February 26, 1954 
p. 13) 

As an aid to small business the increase in amount in section 3 (b) of the Securi- 
ties Act from $300,000 to $500,000 provided by section 6 of this bill is considered 
appropriate and consistent with the public interest. 

The Interstate and Foreign Commerce Committee, House of Repre 
sentatives, however, eliminated the proposed increase. A eincibal 
objection of that committee was the limited civil liability provisions 
of the Securities Act applicable to section 3 (b) offerings 

Subsequently, revisions were made by the Commission in regula- 
tion A and proposals have been made to enlarge the civil liability 
provisions _ ‘able to section 3 (b) offerings. 

On July 23, 1956, the Commission revised regulation A in various 
respects. Under the revision, the exe on is not available for 
olferings for the account of persons other than the issuer, so-called 
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bailouts, unless the issuer has had a net income from operations in 
at least 1 of the last 2 fiscal years. Securities issued to promoters, 
underwriters, and others for property and services must be included 
in determining whether the offering is within the dollar limitation 
specified in section 3 (b), unless appropriate arrangements are made, 
by escrow or otherwise, to keep these securities off the market for 12 
months. Additional provisions make the exemption unavailable 
where promoters, management officials, large stockholders, or under- 
writers have a record of past securities violations. 

With these changes in its exemptive rules, and the stepped-up en- 
forcement program permitted under the Commission’s 1957 fiscal 
year appropriation, the Commission is of the opimion that it has pro- 
vided increased investor protection in the area of small and medium- 
sized issues of securities without impeding the raising of equity and 
other capital by smaller business enterprises. In addition, the Com- 
mission, on August 16, 1956, established in its Division of Corpora- 
tion Finance in Washington a new Branch of Small Issues which is 
responsible for supervising and coordinating the examination by the 
Commission’s staff, both in Washington and in the Commission’s 
regional offices, of filmgs under regulation A. 

During the last session of Congress the Committee on Interstate 
and Foreign Commerce, House of Representatives, considered one 
proposal to repeal section 3 (b) and another to make applicable to 
section 3 (b) offerings the strict statutory civil-liability provisions for 
registered offerings. ‘The Commission opposed both these bills but 
supported a third bill, which provided for a modified enlargement of 
the civil liabilities in connection with section 3 (b) offerings. None 
of these bills was enacted. In this session of Congress, the two differ- 
ent proposals as to civil liabilities have been reintroduced. 

The Commission contemplates submitting within the near future 
to your committee and to the Interstate and Foreign Commerce Com- 
mittee of the House of Representatives certain suggested amendments 
to the statutes it administers, which will recommend an increase in 
the exemptive limit in section 3 (b) of the Securities Act of 1933 to 
$500,000 and enlargement of the civil liabilities in connection with 
those offerings. 

Accordingly, the Commission supports 5S. 810 and S. 843. The 
Commission believes that such an amendment would be in the public 
interest generally and believes further that with the enlargement of 
the civil-liability provisions applicable to persons responsible for offer- 
ing circulars and sales literature employed in offermgs made under 
the section 3 (b) exemption, e position of the Commission and the 
courts would be strengthened in dealing with those who abuse the 
Commission’s exemptive rules. 

Senator Lauscue. For the benefit of the members of the committee 
coming in now, Mr. Armstrong just read his paper dealing with 8, 801 
and S. 843. 

Senator Buss. Both of which are on increased exemption. 

Mr, ARMSTRONG. Yes. 

Senator Busu. Increasing it to $500,000. 

Senator Lauscun. That is correct. 

Mr. Armsrrone. Yes, sir. 

Senator Lauscur. I suggest you read especially the last paragraph 
of his statement. 
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Senator Busn. I certainly agree with that. 

Senator Lauscur. Mr. Armstrong, in the second last paragraph 
you state: 

The Commission contemplates submitting within the near future to your 
committee and to the Interstate and Foreign Commerce Committee of the House 
of Representatives certain suggested amendments to the statutes it administers, 
which will recommend an increase in the exemptive limit in section 3 (b) of the 
Securities Act of 1933 to $500,000 and enlargement of the civil liabilities in 
connection with those offerings. 

By that, do you mean that there are certain other amendments in 
addition to those that are now contained in S. 810 and S. 843 which 
you believe should be made? 

Mr. Armstrong. Oh, yes. What I am referring to there, sir, are 
the amendments which have been the subject of the conferences with 
the industry groups during the past winter, which, as you mentioned 
yesterday, ought to be coming forward to you very rapidly. 

We meant by this sentence to convey the thought that in there we 
will include the suggestion which is the same as the provision of S. 810 
and S. 843, namely, that the exemptive provisions of section 3 (b) be 
increased to $500,000, but we also include—and I think this is im- 
portant, and in this context I think it is extremely important—a 
recommendation enlarging the civil liabilities in connection with these 
offerings. Our provision in that regard, which has been one of the 
things we have been studying all winter, will be the substantial equiva- 
lent of the third bill which was considered in the House of Repre- 
sentatives at the last session, where I mentioned in the previous 
sentence we supported the third bill which provided for a modified 
enlargement, in my opinion, of the civil liabilities in connection with 
section 3 (b). We propose to make that recommendation in the 
amendments that are being prepared. 

Senator Lauscur. Will you describe in a bit greater detail this 
civil liability of which you speak? 

Mr. Armstrong. Yes, sir, I will, but I am going to ask Mr. Wood- 
side to do that, because he is the Director of the Division and can 
describe it more accurately perhaps than I can just right out of my 
head. The essence of the provision is the bill which was in the House 
last year called the Klein bill, which we drafted for Representative 
Klein, and which was the subject of a minority report by the Com- 
mittee on Interstate and Foreign Commerce. 

Will you describe that provision, please, Mr. Woodside? 

Mr. Woopsipr. Under the present provisions of the statute 

Mr. ArmstronG. Excuse me for a minute. I might also say, Sena- 
tor Lausche, for the record, that on pages 11 and 12 of the Commis- 
sion’s annual report submitted to the Congress January 3, 1957, there 
is a complete description of this subject, particularly the first full 
paragraph on page 12 of our report. The description is of the Klein 
bill. 

Mr. Woopsipre. Mr. Chairman. 

Senator Lauscur. Mr. Woodside. 

Mr. Woopsipe. At the present time under the present statute an 
offering made under section 3 (b) of the Securities Act pursuant to 
regulation A is subject to the liability provisions of sections 12 and 17. 
Section 17 is the criminal liability provision, and section 12 is the 
civil. Section 12 (2) makes the seller of the security liable to the 
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purchaser if there has been used in the sale a prospectus or oral com- 
munication which includes an untrue statement of a material fact, or 
misstates a material fact, in order to make the statements in the 
light of the circumstances under which they were made not misleading, 
the purchaser not knowing of such omission or untruth. 

You will notice that the statutory language is that the seller is 
liable. In order to remove perhaps certain procedural difficulties 
in connection with any civil suit with respect to the assessment of 
liabilities in the case of a sale of a security by a false or misleading 
offering circular, or oral representation, and to partially keep the 
responsibilities of people who, being connected with an offering have a 
direct responsibility for the misstatement or the omission which is 
contained in an offering circular, the Commission has supported a 
proposal in the House last year, and I think the Commission will 
recommend to the Congress in this session, an amendment to section 
12 which would, in effect, provide that in case of, let us say, an offering 
circular, or letter, or notification filed under section 3 (b) pursuant to 
the Commission’s rules—in case such a statement or document con- 
tained an untrue statement of a material fact or omitted to state a 
material fact required by the rules to be included therein, or necessary 
to make the statements that are made not misleading, the person who 
receives the offering circular, or who relies upon the document or the 
representation, may sue the issuer, any person who signed the offering 
circular or the application, any person who made or caused to be 
made an untrue statement or omission. Those persons can be sued 
and upon proper proof can be held responsible to the purchaser. 

Now, the principal difference is that under the present situation if I 
buy a security and I feel that I have been misled or deceived I can sue 
my seller. I have to prove my case. I may or may not be able to 
reach, let us say, Director A, or the president of the corporation, who 
was himself responsible for the preparation of the offering circular, and 
the misrepresentation made, or the omission from the offering circular. 

We have run into cases where although you might assume that a 
board of directors in preparing a small issue for market would be 
familiar with the contents of an offering circular, and indeed would be 
familiar with. the operations of the business—-we have run into cases 
where many of these smaller enterprises that use the regulation are 
one-man outfits, and there is either a president, or a chairman of the 
board, or a financial man who is the sparkplug of the organization, 
and he very often is the one who is responsible for the preparation of 
the sales literature and the offering circular; or he may be working 
with an underwriter—a broker-dealer—who is the one who is pri- 
marily responsible for the contents of the offering circular. 

The general effect of this provision would be to prescribe in the 
statute that certain persons who have a responsibility for the content 
of the statement may: be held personally liable. Does that do it? 

Mr. Armstrona. Fine. 

Senator Lauscur. Are there any questions? 

Senator Bennerr. I would like to ask a question. 

By your reference to this proposed enlargement of civil liability, 
in order to clear up the record, do you assume that these two must be 
handled together? Do you assume that lack of such provision in 
S. 810 or S. 843 makes them less desirable? Or I could ask the 
question in another way: Would you like to see this committee pass 
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S. 810 or S. 843 in advance of the time when you propose the civil 
liabilities amendment? 

Mr. Armstrona. Senator Bennett, answering for myself as 1 of the 
5 members of the Commission, the answer is “Yes.” I do not believe 
the other Commissioners have considered the question, and perhaps 
you would like to inquire of them as to what their answer-would be. 

I personally believe that the civil liability provisions which have 
been in effect since 1933, while they may, and indeed they are, sus- 
ceptible of being strengthened, ne ‘vertheless I believe that they are 
sufficient to justify the Congress in increasing the exemptive amount. 

[am probably the only member of the Commission still a member of 
the Commission who participated in recommending to this committee 
in 1954 that the amount be increased, and at that time we were not 
asking to change the civil liability provisions. 

1 think the position we took then was right. You remember, 
Senator Capehart introduced that bill which had a number of other 
provisions which eliminated certain technical problems in the acts 
and provided for greater dissemination of information in connection 
with new issues. We testiiied before the subcommittee at that time, 
when Senator Bush was chairman of it, and I think the position then 
was right. 

Senator BenNeTT. You would be willing to see S. 810 and S. 843 
enacted into law now as a result of these hearings, without waiting for 
your report? 

Mr. Armstrona. Yes, sir. I definitely would. 

Senator Bennett. Thank you. 

Senator Lauscun. Let us continue on 8S. 810 and 8S. 843. Since 
Mr. Woodside stated that the circumstances under which civil liability 
is imposed is to be an excerpt from the House bill, why can you not 
provide this committee with the recommendation that you have on 
that subject? 

Mr. Armstronac. We could. 

Senator Lauscuz. What? 

Mr. Armstrone. Wecan. We could doit today. We were simply 
getting all our amendments together. 

Senator Lauscugs. You agree that the limitation should be lifted 
from $300,000 to $500,000? 

Mr. Armstrona. Yes, sir. 

Senator Lauscure. And you think there should be increased civil 
liability put on these persons who sell under false statements? 

Mr. Armstrrona. Yes, sir. If you would like us to carve those pro- 
visions out of the general bill we have been bringing along, and give 
it to you separately, we could have it up to you today. 

Senator Lauscug. I think we ought to have that, for my use at 
least, available for us if we so decide. 

Mr. Armsrexona. I will hand it to you right now, Senator. 

(The material referred to follows:) 
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AMENDMENTS 


Section 12 of the Securities Act of 1933, as amended, is amended by designating 
the present provisions thereof as subsection (a) and by adding the following at 
the end thereof: 

““(b) In case any statement or document filed with the Commission in connec- 
tion with an offering of securities pursuant to an exemption under section 3 (b), 
on the date of such statement or document, contained an untrue statement of a 
material fact or omitted to state a material fact required by the Commission’s 
rules and regulations to be stated therein or necessary to make the statements 
therein, in the light of the circumstances under which they were made, not 
misleading, any person (not knowing of such untruth or omission) who receives 
or is shown a copy of such statement or document in connection with a purchase 
of such securities, or who relies directly or indirectly on such untrue statement or 
omission in connection with such purchase, may, either at law or in equity, in 
any court of competent jurisdiction, sue the issuer, any person who signed such 
statement or document, and any person who made or caused to be made such 
untrue statement or omission therein, to recover the consideration paid for such 
security with interest thereon, less the amount of any income received thereon, 
upon the tender of such security to the person sued, or for damages if he no longer 
owns the security. No person other than the issuer shall be liable as provided 
herein if he shall sustain the burden of proof-that he acted in good faith and did 
not know of the untruth or omission on which the action is based. Every person 
who becomes liable to make payment under this subsection may recover contribu- 
tion as in cases of contract from any person who if sued separately would have 
been liable to make the same payment, unless the person who has become liable 
was primarily at fault.” 

Sec. 2. Section 13 of the Securities Act of 1933, as amended, is amended to read 
as follows: 

“Sec. 13. No action shall be maintained to enforce any liability created under 
section 11, section 12 (a) (2) or section 12 (b) unless brought within one year after 
the discovery of the untrue statement or the omission, or after such discovery 
should have been made by the exercise of reasonable diligence, or, if the action is to 
enforce a liability creatéd under section 12 (a) (1), unless brought within one year 
after the violation upon which it is based. In no event shall any such action be 
brought to enforce a liability created under section 11, section 12 (a) (1) or sec- 
tion 12 (b) more than three years after the security was bona fide offered to the 
public, or under section 12 (a) (2) more than three years after the sale.” 


Senator Lauscur. We will recess at this time until 10 o’clock 
Thursday morning. 

(Whereupon, 12:21 p. m., the subeommittee recessed until 10 a. m. 
the following day, Thursday, May 23, 1957.) 
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THURSDAY, MAY 23, 1957 


Unirep States SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 
The subcommittee met, pursuant to = ess, at 10 a. m., in room 301, 
Senate Office Building, Senator Frank J. Lausche (e hairman of the 
subcommittee) presiding. 
Present: Senators, Lausche and Capehart. 
Senator Lauscue. The hearing will come to order. 
Mr. Abels, please. 
If you will proceed, Mr. Abels. 


STATEMENT OF JULES ABELS, DIRECTOR, OFFICE OF ECONOMIC 
ADVISER, SMALL BUSINESS ADMINISTRATION 


Mr. Anets. My name is Jules Abels, economic adviser to the Small 
Business Administration. On behalf of the Small Business Adminis- 
tration, | would like to discuss S. 843 introduced by Senator Spark- 
and S. 810 introduced by Senator Thye, both of which would raise 
the exemption for securities issues from registration under the Securi- 
ties Act of 1933, from the present figure of $300,000 to $500,000. 

The Small Business Administration fully endorses these two bills. 
They carry out the recommendation made by the President’s Cab- 
inet Committee on Small Business in its progress report published 
on August 7, 1956. This recommendation reads as follows: 

That the maximum amount of an issue of corporate securities which the Secu- 
rities and Exchange Commission may exempt from registration be increased from 
$300,000 to $500,000. 

That the Commission is now authorized to accept a simple notification state- 
ment in lieu of the full registration statement on issues of securities that do not 
exceed $300,000 in amount. This limit has been in effect since 1945 and should 
be raised in recognition of the substantial increase in the price level that has 
occurred in the intervening years. 

As a rule, the notification statement substantially reduces the legal, engineer- 
ing, and accounting costs that are involved in filing a registration statement. 
By raising to $500,000 the amount of an issue of securities that is exempted from 
registration, more small and medium-sized firms would find it practical to utilize 
the public markets for capital. In order to prevent the proposed change from 
reducing protection to investors, the Commission should limit the exemption 
privilege to seasoned businesses and should withhold it from issuers of so-called 
penny stocks. 

The problem of equity financing through public sale of stock is one 
which comes up frequently in our loan activity. Many applicants for 
loans from this agency cannot qualify under the terms of our statutory 
requirements that loans must be “of such sound value or so secured as 
reasonably to assure repayment.”’ The earnings history of the com- 
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pany even with the collateral offered may be insufficient to justify « 
Small Business Administration loan. However, many situations are 
presented in which the applicant is in an expanding industry or has 
special growth prospects of its own which might attract investors on 
a risk basis. We may find that equity financing is appropriate or 
even preferable not only because of the risk character of the capital 
investment, but because of the freedom from interest charges during 
the struggle stage of its existence. 

Although the Small Business Administration has no statutory 
responsibility in the field of equity financing, we have, nonetheless, 
done our best to stimulate equity financing. We have referred loan 
applicants to investment banking firms. We have had consultations 
with the Investment Bankers Association, which has appointed a 
small business committee. A booklet called Equity Capital for Small 
Business Corporations, prepared by the Investment Bankers Associa- 
tion, which gives a comprehensive statement on financing business, 
has been distributed through our field offices. 

We are encouraged by a statement made on April 10, 1957, by 
Edward T. McCormick, president of the American Stock Exchange, 
which indicates an increasing interest in this problem within the 
securities business: 

I think we have a serious responsibility to try to find some practical answers 
to the equity needs of these small businesses. Consideration, I know, has been 
given to the problem before by various segments of and members of the industry, 
but I believe the time has come for something far more definitive to be accom- 
plished. I recommend that leading investment banking houses in Wall Street 
designate representatives to a special committee, for the purpose of examining into 
the general ramifications of this question and providing a continuing, available 
group of experienced men with whom these small companies might come with 


specific proposals for financing and be able to receive appropriate guidance. This 
is not to say that every small corporation in need of equity funds would, or should, 
receive from such a group an affirmative solution to its problems. <A good per- 


centage, no doubt, would be entitled to no more than a negative response for 
reasons such as an unsatisfactory earnings or operations history, or poor product 
or sales outlook, or the inadequate caliber of their management. But many who 
do have and will have the ability to meet the standards established by the indus- 
try group could and should, with the approval of the group, be accepted by a 
reputable underwriting house. The oft-heard reply, “the financing is too small,’ 
should no longer be the answer. 

We are anxious to preserve and enlarge the advantages for small 
business of the simple notification procedures under regulation A as 
contrasted with full registration. ‘There is no agreement on the ex- 
tent of the savings in costs but in our own soundings we have found 
such savings to be substantial. One estimate furnished to us by an 
attorney who has specialized in the flotation of small issues is that the 
savings in legal, accounting, and printing costs under regulation A as 
contrasted with full registration amounts to between $15,000 and 
$25,000. 

This savings in cost is extremely important in the case of a small 
issue, particularly since the underwriting costs and other costs of 
flotation are substantially higher on a percentage basis for a small 
issue than for a larger one. 

The Securities and Exchange Commission in a study of 4 postwar 
years has shown that total costs average 11.5 percent of proceeds for 
flotations between $1 million and $2 million as contrasted with costs 
of 22 percent for flotations smaller than $500,000. 
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Because of the undoubted advantages to small business of the noti- 
fication procedures under the present limit of $300,000, the SBA has 
conferred frequently in the last 2 years with the Securities and Ex- 
change Commission, voicing our opposition, as an advocate of small 
business, to proposals to tighten up on regulation A requirements, 
which would have had the effect of exe ‘luding growing small concerns 
from regulation A or which would have made the procedures more 
burdensome. 

We were gratified that on May 9 the SEC announced that it was 
withdraw ing a proposal that financial statements required to be con- 
tained in offering circulars in regulation A offerings be certified by 
independent certified public accountants and a proposal that the 
exemp ion would be available only to issuers in offerings meeting 
specified standards based either on the existence of a record of net 
earnings on the part of the issuer or upon a limitation of the number 
of units which might be issued pursuant to the exemption. 

Senator Lauscug. Just one moment, Mr. Abels. 

Senator CapEHarr. Have the record show I was present this morn- 
ing and am sorry I must leave. I feel I must attend the Foreign 
Relations Committee meeiing which is considering the foreign aid bill. 

Senator Lauscue. I understand, Senator Capehart, and I will pro- 
ceed with the hearing here this morning. 

Senator Capenarr. I am very much interested in the subject being 
discussed this morning. I will read it in the record, but I just can’t 
rem2in here for the testimony. 

Senator Lauscugr. Proceed, Mr. Abels. 

Mr. Apes. The type of company that SDA is interested in from 
the standpomt of getting equity capital is not the fly-by-ni.1t or 
promotional company. We recognize that a business must have some 
kind of recognized start before public financing can be undertaken 
successfully. It has to be at least a plant or going organization as- 
sured of potential customers and a real or latent demand for the 
product. 

Fundamentally, if a company or small business is to be able to go 
successfully to the public for financing, it must make a showing on 
at least one of these factors: 

(a) Satisfactory record of earnings; 

(6) A product that is cheaper or better is a known market with a 
unique potential or unusually high demand; 

(c) Good management; and 

(d) Good growth possibilities. 

Of these 4, the prospect of growth is the indispensable element, but 
the other 3 are relevant, particularly as they foreshadow this growth 
prospect. 

If Congress should raise the exemption limit from $300,000 to 
$500,000, it would undoubtedly enlarge the opportunities for small 
firms to obtain the benefits of the simple notification procedures. 

May I emphasize again the point made by the President’s Cabinet 
Committee as to the change in the price level since 1945. Stock issues 
which might otherwise be in the amount of $300,000 would be raised 
to $500,000, issues which might otherwise be under full registration 
might be switched to regulation A, or it might make economically 
feasible a flotation which otherwise might be economically unfeasible. 

There is a long road ahead in persuading small firms to explore and 
utilize the present opportunities for tapping the securities market. 
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Our own estimate is that there are well over 100,000 companies which 
might need and benefit from public financing and yet apparently have 
not availed themselves of the opportunity. 

Excluding mining companies and oil and gas companies, the total 
figures on regulation A financing show little increase over the last 
few years. In fiscal year 1948 the total amount of financing under regu- 
la ion A with these exclusions was $180 million and in fiscal 1949, $151 
million. In fiscal 1956 the amount was $191 million, and for the first 
10 months of the fiscal year ending June 30, 1957, $113 million. 

However, we have seen many cases where individual companies 
with interesting growth prospects have floated issues more success- 
fully in the last 2 years than they might have been able to do during 
the early postwar period when the tone of the securities markets was 
not as good as it is today. As the yield on Dow, Jones stocks has 
dropped to around 4 percent and prices have gone up with a decreased 
chance of capital-gains enhancement, many investors have looked 
with renewed interest to the capital-gains prospects of the smaller 
companies. 

We in SBA are confident that a program of education among small 
companies and a closer liaison between the small company and the 
investment-banking house may be productive of a use of the securities 
markets for raising equity capital at a far more expanded rate than 
exists today. We are undertaking to implement our program with 
that end in view. The raising of the exemption limit from $300,000 
to $500,000 for regulation A financing would be an important and use- 
ful tool in such an objective. 

Thank you 

\ 2 . 

Senator Lauscur. Mr. Abels, to summarize, the Small Business 
Administration, of which you are the economic adviser, is vigorously 
in favor of this bill? 

Mr. ApeEts. Yes. 

Senator Lauscuse. That is correct. You are of the opinion that 
many small businesses would available themselves of the advantages 
that would be provided because it would lessen the percentage of 
cost in getting certified. Is that correct? 

Mr. Apets. Yes, sir. 

Senator Lauscue. Your study of ‘ panieee years has shown that 
total costs of certification averaged )» percent of the proc ‘eds for 
flotations between 1 million and 2 million as contrasted with costs of 
22 percent for flotations smaller than 500,000. I, in substance, read 
from page 4. 

Mr. Asezs. Well, those are SEC studies, Senator. 

Senator Lauscnr. Oh, SEC. That is one of the factors, however, 
which you take into consi ders ation in supporting this bill? 

Mr. Apes. Yes, sir. Sut those high costs of flotations which are 
primarily costs of underwriting and sales-commission costs for small 
issues—the decreased costs of registration would offset those higher 
costs of underwriting and selling. 

Senator Lauscur. Now turning to page 4 of vour testimony, in a 
measure, you adopt as your thinking a part of the views expressed by 
the President’s Cabinet Committee on Small Business. 

Mr. Apets. Yes, sir. 

Senator Lauscur. One of those recommendations of the Presi- 
2 nt’s Cabinet Committee on Small Business contained the following 
anguage: 
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In order to prevent the proposed change from reducing protection to investors, 
the Commission should limit the exemption privilege to seasoned businesses and 
should withhold it from issuers of so-called penny stocks. 


You subscribe to that theory? 

Mr. Ane.s. Well, Senator, at that time, when the President’s 
Cabinet Committee framed this recommendation, the SEC was 
alarmed about the number of issues of so-called penny stocks, and 
particularly in the uranium field. 

We, too, thought that was a proper subject for concern, but felt 
that any regulations which might be issued by the SEC might bear 
harshly upon legitimate, small, industrial companies and that such 
regulations framed by the SEC to prevent the public from being 
milked by uranium issues might have a harsh effect on the really small 
businesses which deserve protection by the SEC, and so we intervened 
with the SEC as to their proposals, which were designed to restrict 
the issues of stocks of companies which were called promotional 
companies. 

We thought the term “promotional” covered many industrial worthy 
and small-business concerns in addition to the uranium issues. 

Since that time, however, the number of uranium issues has sharply 
declined, and the SEC is no longer concerned about the problem as 
they were at that particular time, and so they have scrapped those 
proposals. 

Senator Lauscun. We will get this record in clearer order if you will 
answer M\ question: Do vou subscribe to the statement contained in 
the President’s Cabinet Committee on Small Business which I read 
to you a moment ago? 

In order to prevent the proposed change from reducing protection to investors, 
the Commission should limit the exemption privilege to seasoned businesses and 
should withhold it from issuers of the so-called penny stocks. 

Mr. Anezs. Well, I would endorse that proposal. 

Senator LAuscnr. That is, you endorse the principle in general? 

Mr. Anzts. I endorse the principle. 

Senator Lauscuer. Certainly, I can’t see how you can do otherwise. 

Now, secondly, on page 5 of your transcript, you set forth the 
factors which you believe ought to be considered by the SEC in the 
granting of certification or other approvals, and that is, you list them 
as (a), (b), (ec), and (d). 

Mr. Angus. Yes. 

Senator Lauscun. Is that correct? 

Mr. Anets. Well, those are the elements which would make for a 
good chance for interesting the public in a public financing. 

Senator Lauscus. And those factors have somewhat of a relation- 
ship to this recommendation made by the President’s Cabinet Com- 
mittee? 

Mr. Ares. Well, ves, sir. They do have some relationship. 

Senator Lauscur. The Securities and Exchange Commission on 
May 9 issued a release headed ‘‘Withdrawal of Proposals for Amend- 
ment of Regulation.” 

In that release, it stated: 


With respect to the other proposal which would restrict the use of regulation A 
to seasoned companies and offerings of a limited number of units, the Commis- 
sion has concluded that there is no public-investor need for the imposition of such 
restrictions at the present time. 
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Are you familiar with that release? 

Mr. Asets. Yes, sir; [ am. 

Senator Lauscue. You concur with that, do you? 

Mr. Asens. Yes, sir; I do. 

Senator Lauscue. I think that is all. 

Just one moment, please. 

Will you take a look at these questions. We will ask you about 
them—2, 3, 4, and 5 there. You might study the second page, also. 

Mr. McKenna will put the questions to you. 

Mr. McKenna. Mr. Abels, if there are any of these that cause you 
difficulty, please just say so and we will give you further time to 
consider them. We would like to know whether you feel it is safe to 
increase this amount from $300,000 to $500,000 without incorporating 
further safeguards to protect investors. I think you have touched on 
that already in your reply. 

Mr. Aspens. Mr. McKenna, this would have to be my own personal 
opinion, because the Administrator has not expressed his own opinion 
on the proposal to increase the penalties for misrepresentation. How- 
ever, my Own opinion is that there are safeguards in regulation A at 
the present time which might be strengthened. I don’t think it is 
absolutely vital and indispensable. However, it might be desirable. 

Mr. McKenna. Yes, sir. 

Going to another question: Do you feel that the activity taken by 
the SEC in holding hearings on the proposed strengthening of regula- 
tion A indicates that it would not now be feasible to limit the applica- 
tion of regulation A to seasoned companies as was recommended by 
the President’s committee? 

Is that right? I gathered that impression from your previous 
answers. 

Mr. Anes. Yes. 

One of the proposals made by the SEC which has been abandoned 
by their statement of May 9 was that the exemption be accorded only 
to companies which had a record of earnings during 1 year out of 
previous 5 vears. We objected very strenuously to that phase of the 
proposal because in our own experience we have found that many 
small concerns in the growth stage have had to experience considerable 
losses in development of their product and in experimentation which 
might result in considerable losses during that growth stage period. 

That has been the experience of many successful companies on the 
New York Stock Exchange; even companies which have advanced in 
price considerably are nonetheless experiencing losses because of the 
prospect of growth of earnings during years ahead. 

So that proposal along with the proposal to limit the number of 
units has been scuttled by the SEC. 

We do not feel it necessarily true that a company should even have 
had a record of operations. It is possible that a company with an 
organization might have a tvpe of product which might appeal to the 
public and whic h might attract some public participation independent 
or a record of existence. 

There comes to mind the successful issue of a stock for a device 
called Aquafilter, which is a type of cigarette holder. This was a 
successful issue. It had an organization. There was a type of 
product which appealed to the public in view of the cigarette scare. 
It was alleged to have considerable merit and the issue was successful 
in attracting the public. 
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YT put that in a different category from the fly-by-night uranium 
companies. 

In other words, there are all shades and all varieties of companies 
which present themselves in the equity financing field. 

When I listed those 4 elements, [ stated that a company must have 
at least 1 of those 4 elements and listed a record of earnings. I none- 
theless said that growth was the most important element and the 
three other elements were important insofar as they indicated that 
the company might have substantial possibilities of growth. 

In most cases, I think that cases which are or should be successful 
candidates for public financing should have some record of operation 
so that they might be called seasoned. But, as I say, that isn’t 
necessarily the case in all instances. 

Mr. McKenna. I think, sir, your main problem in this field is to 
try to separate the fly-by-nights and the unreliable concerns from 
those that are legitimate ventures in business even though they may 
be speculative in character and, following out the intent of the 1933 
Securities Act, if full disclosure is made of the facts concerning that 
offering and those disclosures contain all material facts and do not 
contain any omission of material facts, it seems to me that we have 
then accomplished what we have in mind, and, of course, obviously 
there is a great advantage in saving costs to small business if that can 
be accomplished. 

Our difficulty, it appears, is in trying to solve that problem. 

Mr. Apes. Well, in our consultations with the SEC, we suggested 
to them as a favorable model the Canadian laws which draw a distine- 
tion between the flotation of securities for extractive industries, oil and 
mining, on the one hand, and nonmining and non-oil and gas, on the 
other, and there are more stringent requirevents insofar as the former 
are concerned than the latter. We recommended that to the SEC asa 
model which might be followed. 

It seems to me that all the abuses which have occurred and to which 
attention has been called have occurred in the uranium, the mining, 
and the oil and gas field. 

Insofar as the business and industrial field, I think that you might 
very well apply the maxim of caveat emptor. 

Mr. McKenna. We got a little bit away from that maxim when we 
adopted the 1933 Securities Act, I believe. I understand the dis- 
tinction you are drawing. 

Senator Lauscue. You stated in your testimony : 

The type of company that SBA is interested in from the standpoint of getting 
equity capital is not the fly-by-night or promotional company. 

Mr. Apeus. Yes, sir. 

Senator Lauscue. You further stated: 


It has to be at least a plant or going organization assured of potential customers 
and a real or latent demand for the product. 


That is, vou begin with the assumption that it ought to be at least a 
plant or going organization before aid should be given? 

Mr. Aspens. Yes, sir. 

Senator Lauscue. And added to that, you have these factors: 

(a) Satisfactory record of earnings; 

(b) A product that is cheaper or better in a known market with a 
unique potential or unusually high demand; 
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(c) Good management; and 

(d) Good growth possibilities. 

That is your testimony. 

Mr. ApeEts. Yes, sir. 

Senator Lauscus. And you attach the greatest significance to the 
last factor—good growth possibilities. 

Mr. AsBeEts. Yes, sir. 

Senator Lauscux. And the preceding three factors do have a direct 
relationship and are an index in a large degree of the good growth 
possibilities; is that correct? 

Mr. Apes. Yes, sir. You have stated it. 

Senator Lauscue. And those are the factors which you believe 
ought to be considered? 

Mr. ApgEus. Yes, sir. 

Senator Lauscuy. I think that is all. 

Mr. McKenna. Mr. Abels, can you tell me why you believe the 
amount of offerings under regulation A has tended to decline recently? 

Mr. Aspens. In view of the fact that the securities market is so 
much better than it was a few years ago and the public interest in the 
market is so much greater, that is really quite a puzzle. The amount 
should be a good deal greater. 

It has decreased substantially in the last year, I think, due to the 
fact that the SEC has tightened up somewhat on its requirements, I 
think, as far as offering circulars are concerned. 

The last year, as you note, has shown a distinct slump in regulation 
A offerings. 

I think that another factor is the fact that $300,000 doesn’t mean 
as much to the industrial concerns or business concerns as it did a 
few years ago—since $300,000 a few years ago was a goodly amount. 

Three hundred thousand today is a far less, and I do believe that 
the change in the value of the dollar has contributed somewhat to the 
falling off in regulation A offerings which would be rectified by adjust- 
ment of the amount to correspond to the change in the price level. 

Senator Lauscue. Off the record. 

(Discussion off the record.) 

Mr. McKenna. Mr. Abels, for the reeord, it should be made clear 
that regulation A exemption is available to businesses, big and 
medium-sized, as well as to small business because the main criterion 
for qualification is the size of the issue, rather than the size of the 
iss er. 

Is that not correct? 

Mr. Apexs. You are right, Mr. McKenna, but by and large a big 
company would not be interested in $300,000. 

Mr. McKenna. I appreciate that. I just wanted to make sure 
the record is cleat 

Mr. Axpets. But the diversity of industry is such that I recognize 
in some cases a firm might be quite dominant in industry and yet be 
interested in $300,000. 

Mr. McKenna. Again for the record, is it not true as interpreted 
this limitation of which we speak is a limitation year by year, so that 
in successive years a single concern could issue or float securities of 
$300,000 under the present limitation and would be able to float 
$500,000 in each year under the new limitation spoken of in the bill? 








INCREASE IN SEC REGULATION A OFFERING LIMITS 25 


Mr. Assets. That is correct, Mr. McKenna, although I do believe 
that a company would be very wary of following a practice of floating 
an issue every year. 

Mr. McKenna. One other thing: SEC itself has testified in favor 
of an amendment to both S. 810 and S. 843 that would increase the 
civil liabilities of issuers under regulation A offerings. 

As I interpret their suggestion, “which was handed to us during the 
testimony the other day, the increase in civil liability would grant a 
right of action to anyone receiving or relying on a document filed with 
SEC under regulation A that contained a material false statement or 
omits to state a material fact. Such a person could sue the issuer, any 
signer of the document, or anyone who made the untrue statement or 
omission. If successful, the person bringing suit can recover the pur- 
chase price of the security plus interest minus any income received on 
the security, by tendering the security to the person sued. If the 
person bringing a successful suit no longer owns the security, he can 
rec over damages. It would be a good defense to the suit for everyone 
except the issuer if it is shown that the person sued had acted in good 
faith and did not know of the false statement or omission. The 
persons liable, unless they were primarily liable, could recover contri- 
bution from others liable for the same offense. 

I realize this is a rather hasty presentation of the suggested amend- 
ment. Do you have any opinion on that proposal? 

Mr. Apes. Well, I would say that the SBA is in favor of expediting 
issues of legitimate smail companies. I have stressed the word 
“legitimate’’ repeatedly in my testimony. and although the Adminis- 
trator has taken no position on this, I believe that if the SEC feels 
that this would substantially increase the chances that an issue 
would be legitimately floated by a legitimate company that the SBA 
would endorse such proposals. 

Senator Lauscne. It would seem to me that, when we are trying to 
provide a remedy against the intentional misstatement of a material 
fact and we do by the provision absolve those who acted in good faith, 
there would be no question about the desirability of such a law. 

Mr. ABE ts. I should think so, Senator. 

Mr. McKenna. May I also ask, Mr. Chairman, that there be 
included in the record a letter dated May 21, 1956, addressed to the 
Honorable Frank J. Lausche as chairman of this subcommittee, by 
Mr. George J. Burger of the National Federation of Indep endent 
Business, together w ith a portion of the enclosures. 

Senator Lauscue. That will be so ordered. 

(The letter referred to follows: ) 

NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Burlingame, Calif., May 21, 1957. 
Subject: S. 810, 8. 843. 
Hon. Frank J. LAuscHE, 


Chairman, Subcommittee, Senate Ranking and Currency Committee, 
Room 801, Senate Office Building, Washington, D. C. 

Dear Mr. CuHarrMan: The position of the Federation in representing our 
nationwide membership comprised exclusively of independent business and 
professional men, is controlled wholly through a complete poll of our entire 
membership on any legislative or economic problem. 

In view of this, up to this moment we have not polled our nationwide member- 
ship on the above bills. 

However, as a matter of information to your committee, we polled our members 
in mandate No. 203 (copy attached) during May 1954 on S. 2846 introduced by 
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Senator Capehart. We found 65 percent of our members favoring, 25 percent 
against, and 10 percent no vote on this bill to raise the Securities and Exchange 
Commission exemption to $500,000. 

Information from members at that time indicated they wanted the $500,000 
ceiling chiefly because of the expense of preparing SEC long-form registrations, 
which made it difficult for them to file in the $301,000 to $500,000 brackets in 
some cases. We were told accounting costs alone might run to $10,000 to $15,000 
in preparing the long-form registration. This is a 4-percent charge on, for 
example, a $350,000 offering and does not cover either attorney, SEC registration, 
or other fees. 

We were told that the filing of even a short form is an expensive process, but 
that having to file a long form in the $301,000 to $500,000 bracket can become 
prohibitive from the standpoint of cost and this was putting a roadblock in the 
path of smaller firm financing, and by smaller firms we mean those with 500 or 
fewer employees. 

You are privileged to read this letter into the hearing and have it made a part 
of the record of the hearings at this point. 

Sincerely yours, 
Georce J. Burcer, Vice President. 


(The portions of the enclosures referred to read as follows:) 
(From mandate No. 204) 


5. S. 2846. Encourage small-firm financing, but cutting Securities and Ex- 
change Act redtape: 


For 65 
Against 25 
No vote 10 


(From mandate No. 203) 


5. S. 2846 (Capehart of Indiana). Cut Securities and Exchange Act redtape 
to make it less expensive for smaller firms to finance stock issues up to $500,000 
value. 

5. Argument for: Present Securities and Exchange Commission rules make it 
excessively expensive for small firms to finance stock issues up to $500,000. This 
bill would cut redtape involved, make it easier for these businesses to secure 
financing. Small business in this category usually is the growing firm which 


promises to offer competition to the giants. $y growing, they offer alternate, 
competing sources of supply to retailers and wholesalers, as well as to consumers 
As matters stand, financing scales are tipped in favor of giants, and in favor of a 
monopolized, static economy. 

5. Argument against: Securities and Exchange Commission rules were estab 
lished to protect the stock-buying public against “‘bluesky’’ propositions. Small 
firms are now exempt from much of this redtape on issues up to $300,000. Now 
they want to go to $500,000. Who knows but that this may be the beginning of 
a drive to eliminate all redtape, a drive to do away with SEC protections. By 
Government interpretation, a small business can be a pretty large one, perhaps 


needing financing up to $1 million or $2 million. Question is whether this isn’t 
just an approach to undermining SEC. 

Senator Lauscue. The meeting will stand recessed until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 11:35 o’clock a. m., the subcommittee recessed 
until 10 o’clock. a. m. the following day, Friday, May 24, 1957. 
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FRIDAY, MAY 24, 1957 


UniItep STATES SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
301, Senate office Building, Senator Frank J. Lausche, chairman of 
the subcommittee, presiding. 

Present: Senators Lausche, Capehart, Bennett, and Bush. 

Senator Lauscur. The subcommittee will come to order. Mr. 
Riter, you may proceed. 


STATEMENT OF HENRY G. RITER III, CHAIRMAN, EXECUTIVE 
COMMITTEE, NATIONAL ASSOCIATION OF MANUFACTURERS 


Mr. Rrrer. All right, sir. 

My name is Henry G. Riter II]. I am president of Thomas A. 
Edison Industries of MeGraw-Edison Co., West Orange, N. J. | 
am also chairman of the executive committee of the National Asso- 
ciation of Manufacturers. It is as a representative of the National 
Association of Manufacturers that I make this appearance before your 
committee. 

The National Association of Manufacturers is a voluntary member- 
ship association of approximately 21,500 subscribing members con- 
stituting a representative cross section of the American industry. A 
great majority of these members come within the generally accepted 
definition of small business. In fact, 83 percent have 500 or fewer 
employees. 

We endorse the principles of 8S. 810 and 5. 8483. The 79th Congress 
enacted a law increasing from $100,000 to $300,000 the exemption 
from registration for issuance of securities, and we believe that the 
present proposal to increase the exemption to $500,000 is highly 
desirable. We feel this would be most helpful to small enterprises 
seeking equity capital. 

Senator Lauscue. Mr. Murphy, please. You may go ahead, Mr. 
Murphy. 


STATEMENT OF DENNIS E. MURPHY, APPEARING ON BEHALF OF 
THE INVESTMENT DEALERS OF OHIO, INC.; ACCOMPANIED BY 
JOHN W. CHRISTENSEN, COUNSEL 


Mr. Murpuy. Mr. Chairman and members of the committee, my 
name is Dennis E. Murphy of Columbus, Ohio. I am appearing in 
behalf of the Investment Dealers of Ohio, Inc., which is an organiza- 
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tion of 69 investment firms doing business in Ohio. One of the mem- 
bers of the Investment Dealers of Ohio, Inc., is the Ohio Co., of which 
I am a vice president. 

Mr. John W. Christensen, counsel, is with me today. 

Incidentally, I would like to record my approval of S. 810 and 
S. 843, which increase the exemption from $300,000 to $500,000. 

Senator Lauscur. Mr. Ross, please. 


STATEMENT OF BRADFORD ROSS, APPEARING ON BEHALF OF 
THE UNITED STATES INDEPENDENT TELEPHONE ASSOCIA- 
TION 


Mr. Ross. Mr. Chairman, my name is Bradford Ross, of the law 
firm of Ross, Marsh & Foster, 725 15th Street, NW., Washington, 
D.C. Lappear on behalf of the United States Independent Telephone 
Association, a trade organization representing the independent tele- 
phone industry, an industry in which there are 4,400 companies over 
the Nation independent of the Bell System. These independents 
operate over 9 million telephones through some 11,000 separate ex- 
changes. 

Independent telephone companies in the United States provide 
telephone service in approximately 11,000 cities, towns, and com- 
munities and serve approximately two-thirds of the geographical area 
of the country. These companies are located principally in suburban 
communities and rural areas, and obviously are for the most part 
small-business enterprises. In the aggregate they constitute a small 
portion of the telephone industry as compared to the Bell System. 

The independent telephone industry owns about one-sixth of the 
over 60 million telephones ia service in the United States and over 11 
percent of the approximately $20 billion plant investment in telephone 
equipment. Out of the 4,400 independent telephone companies, 
more than 3,000 have less than 500 telephones and about 850 have 
between 500 and 1,500 telephones. Some 500 companies have more 
than 1,500 telephones. 

I might state parenthetically that this legislation concerning which 
I am testifying would not be of interest to the very small companies; 
nor would it be of interest probably to the few very large independent 
companies. 

Our association has a vital concern in any legislation which would 
assist in the expansion and growth of independent telephon> companies 
or which would, in part, relieve them of the financial burden incident 
to satisfying their capital requirements and permit more expeditious 
financing. 

The Securities Act of 1933, as originally enacted, contained an 
exemption in the amount of $100,000. This provision was wisely 
incorporated in the law in recognition of the desirability, where con- 
sistent with the public interest, of relieving small businesses from the 
costly and time-consuming requirements of the act in connection with 
registration of security issues. Consideration of an increase in the 
amount of the exemption was undertaken in 1941. World War II, 
however, deferred further attention to this subject until enactment of 
S. 62 in the 79th Congress (1945), when the amount of the exemption 
was increased to $300,000. 
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S. 2846, and the companion House bill, H. R. 7550, of the 83d 
Congress (1954) proposed a further increase in the amount of the 
exemption to $500,000. During the House and Senate hearings on 
these bills, representatives of our association appeared in support of 
this increase. This committee’s report on S. 2846 contained the 
following statement: 

As an aid to small business the increase in amount in section 3 (b) of the Secur- 
ities Act from $300,000 to $500,000 provided by section 6 of this bill is considered 
appropriate and consistent with the public interest (S. Rept. No. 1036, p. 13). 

The Senate subsequently approved the committee’s recommenda- 
tion for an increase in the exemption, but the measure was defeated 
in the House. 

The following year, H. R. 5710 was introduced in the 84th Congress, 
proposing a repeal of section 3 (b) in its entirety. H. R. 5710 failed 
to pass. It is against this background that S. 810 and S. 843 come 
before your subcommittee for consideration. 

S. 810 and S. 843, in practical effect, are identical bills. Each of 
these bills would amend section 3 (b) by raising the amount of the 
present exemption to $500,000. 

There is general agr eement by all parties that the objectives of the 
section 3 (b) exemption are the protection and fostering of small- 
business activity in our national economy. The desirability of grant- 
ing relief to small business is too deeply imbedded in the philosophy 
of our Federal law today to be seriously questioned. 

In addition to the long-standing policy of section 3 (b), specific 
examples of legislative policy y favoring small business may be found in 
the Armed Services Procurement Act of 1947, the Universal Military 
Training and Service Act of 1948, the Defense Production Act of 1950, 
and the Small Business Act of 1953 

The desirability of extending aid to small business in the manner 
proposed in 8. 810 and S. 843 was expressly recognized by the President 
in his budget message submitted to Congress on January 16 of this 
year. He stated as follows: 

In order that small business may have better opportunity to secure adequate 
financing, issues of securities up to $500,000 should be exempted from the regular 
registration provisions of the Securities Act of 1933 (103 Congressional Record 
556). 

This proposal was reemphasized in the President’s Economic Report 
thereafter delivered to Congress on January 23, as follows: 

Our enterprise system would also be strengthened by legislative measures to 
assist small businesses and to foster competition. These measures, which the 
Congress is urged to consider, include * * * easier access of small- and medium- 
sized companies to capital markets * * * and reduction of the burden of paper- 
work imposed by Government (103 Congressional Record 819). 

Presumably the President’s recommendations were influenced by 
the Progress Report by the Cabinet Committee on Small Business, 
dated August 7, 1956. I will take the liberty of reading recommenda- 
tion No. 9 of the progress report in full because it amplifies the sum- 
mary recommendations made in the Presidential messages to which 
| have just referred. Recommendation No. 9 is as follows: 


9. That the maximum amount of an issue of corporate securities which the 
Securities and Exchange Commission may exempt from registration be increased 
from $300,000 to $500,000. 

The Commission is now authorized to accept a simple notification statement 
in lieu of the full registration statement on issues of securities that do not exceed 
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$300,000 in amount. This limit has been in effect since 1945, and should b« 
raised in recognition of the substantial increase in the price level that has occurred 
in the intervening years. As a rule, the notification statement substantially 
reduces the legal, engineering, and accounting costs that are involved in filing a 
registration statement. By raising to $500,000 the amount of an issue of secur- 
ities that is exempted from registration, more small- and medium-sized firms would 
find it practical to utilize the public markets for capital. In order to prevent 
the proposed change from reducing protection to investors, the ( ‘ommission should 
limit the exemption privilege to seasoned businesses and should withhold it from 
issuers of so-called penny stocks. 

I would like to point out in Recommendation No. 9 it is recom- 
mended that the Securities and Exchange Commission in applying 
the exemption, apply the exemption to seasoned industries, and 
want to point out that the independent telephone industry is cele- 
brating this vear its 60th anniversary, and certainly can be considered 
to be a seasoned industry. 

The independent branch of the telephone industry, as I said, Is 
celebrating its 60th anniversary this year, having come into being In 
1897, just a few vears after the expiration of the basic Bell patents. 
I believe it will be agreed that an industry which has been in business 
for six decades is a “‘seasoned’’ business. 

[ do not believe it is necessary to take more of the committee’s time 
in emphasizing the point that S. 810 and 8. 843 are designed to ad- 
vance the legitimate interests of small business. 

It is characteristic of the utility business that management cannot 
look to retained earnings to satisfy erowth requirements. Neces- 
sarily, therefore, capital must be obtained from equity or debt financ- 
ing. As the typical small telephone company enlarges or extends its 
services, local sources of capital are becoming more and more inade- 
quate. Total plant investment of independent telephone companies 
at the end of 1956 amounted to $2.4 billion. This compares with 
about $750 million 10 years ago. In other words, this industry has 
expanded over 3 times in the last 10 vears. 

The problem of which [ am now speaking is a very real one in oul 
industry. The State regulatory commissions are acutely aware of 
the present day capital needs facing telephone companies. Almost 
every day you can read in the reports of State commissions’ decisions 
cases where they are approving secondary issues, and recognizing the 
great needs of expansion in this industry. 

A manifestation of the urgency of the industry's capital require- 
ments to handle its rapid expansion is the nationwide advertising pro- 
gram now being conducted by the association. In launching this 
program 3 years ago in May 1954, the chief purpose thereof was to 
“uneover and develop new sources of capital for expansion and im 
provement of telephone service--whether it be by the small-town 
banker, the small-town investor, an insurance company, OF any other 
financial source.” Supplementing this quest for capital resources, the 
association is now making periodic mailings of facts and figures re- 
garding the independent industry to some 3,000 bankers, investment 
houses, securities analysts, insurance companies, and other financial 
concerns throughout the country. 

It is stating the obvious to say that the $300,000 exemption does not 
have the same qualitative significance for so-called small business 
today that it had in 1945. I am sure that the increase in labor and 
materials costs during the past 12 years 1s a matter of common know}l- 
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edge to the members of this subcommittee. Because of this act we 
have not considered it necessary to demonstrate statistically the reduc- 
tion in the value of the dollar which has taken place during this period. 
It is fair to say that the $200,000 increase proposed in these bills 
would only partially compensate for the rise in costs which has taken 
place. Jam sure that strict correlation of the exemption to the value 
of the dollar during these past 12 years would justify an even higher 
exemption than here proposed. The board of directors of our asso- 
ciation as early as 1952 recommended a figure of $600,000. 

It must also be remembered that the printing, accounting, legal, 
and other expenses that are incurred when securities must be registered 
have all gone up as a result of inflationary conditions. 

The protection of investor interests has legitimately received much 
attention in congressional hearings dealing with the section 3 (b) 
exemption. Significantly, however, at no time during these hearings 
has any evidence or suggestion been advanced that securities issued 
by telephone companies availing themselves of the advantages of 
section 3 (b) have harmed the investing public. 

In that connection I have a few copies of a table which shows the 
extent of State utility commission regulation over telephone com- 
panies. Looking at this table it is quite apparent that the telephone 
utilities are very closely and strictly regulated by the State commis- 
sions. I think that is quite important to reme ‘mber. 

Mr. Chairman, our association strongly recommends enactment of 
the a ae legislation to increase the exe mption for small security 
issues. We earnestly hope that your committee will report favorably 
upon S. 810 and S. 843 and that they will ultimately be enacted by 
Congress. 

I will leave the table to which I referred, if I may. 

Senator Lauscnur. Thank you very much, and thank you for your 
testimony. 

(The table referred to follows:) 
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Mr. McKenna. Mr. Chairman, we have just received from Senator 
Thye a letter addressed to Chairman Fulbright of the full committee, 
dated May 24, 1957, in which he requests that a copy of a statement 
in support of his, that is, Senator Thye’s bill, S. 810, be included in 
the record of the hearings. 

Senator Lauscue. Without objection it will be so ordered. 

(The letter and statement of Senator Thye are as follows:) 


UNITED States SENATE, 
COMMITTEE ON APPROPRIATIONS, 
Washington, D. C., May 24, 1957. 
Hon. J. W. Fu.sricut, 
Chairman, Senate Committee on Banking and Currency, 
Senate Office Building, Washington, D. C. 


Dear SENATOR Futsricur: I am enclosing a copy of a statement which I 
have prepared in support of my bill, S. 810. In that lam unable to appear before 
your committee to present my statement, I would appreciate your making it a 
part of the hearings’ record. 

Thank you for your cooperation. 

Sincerely yours, 
Epwarp J. THYE, 
United States Senator. 


STATEMENT OF EpwaRp J. THykE, A UNITED States SENATOR FROM THE STATE 
oF MINNESOTA 


Mr. Chairman, members of the committee, I am happy to appear before your 
committee today in support of S. 810. This is a bill to increase the maximum 
amount of an issue of corporate securities which the Securities and Exchange 
Commission may exempt from registration to $500,000. 

As the situation now exists, the SEC is authorized to accept a simple notification 
statement in place of the full registration procedure, on issues which do not exceed 
$300,000 in amount. I should like to point out that this limit has been in effect 
since 1945. Certainly the great increase in price levels since 1945, and the tre- 
mendous economic growth of our country, support my contention that the exemp- 
tion limit should be increased. As a former chairman of the Senate Small Business 
Committee, and as its ranking minority member, I am keenly aware of the general 
financing problems faced by our small companies. It is my hope that by raising 
to $500,000 the exemption from registration, that more medium-sized firms will 
be able to make use of the public capital markets. 

I should like to call the attention of this committee to the fact that the Presi- 
dent’s Cabinet Committee on Small Business, in its progress report of last August, 
endorsed this increase in the exemption limit. Admittedly, it was but one of the 
recommendations of this group which set forth a broad program to promote the 
welfare of small business. We all know that this is a proposal which will benefit 
only a small portion of our business community in that the vast majority of small 
firms are incapable of utilizing public securities markets. Nonetheless, it is an 
approach which may serve to encourage some of the medium-size, independent 
concerns to make use of the public securities markets as a source of financing. 
The President’s Committee coupled their proposal with the recommendation that 
the SEC should limit the exemption privilege to ‘“‘seasoned businesses” and that 
it should be withheld from issuers of so-called penny stocks. The purpose of this 
recommendation was to protect the investing public and to limit the exemption 
to legitimate small firms, not promotional companies. I call the attention of 
this committee to the SEC press release (No. 3783) of May 9 which withdraws 
from consideration proposed further restrictions on the use of SEC regulation A. 
The Commission concluded that the information which would be gained from 
requiring additional financial statements, particularly in view of the added 
expense which such statements would impose on small business, would not merit 
its adoption. The Commission further concluded that there is no public investor 
need for limiting regulation A to “seasoned companies.’”’ I believe it is clear, 


therefore, that the Commission’s stepped-up enforcement program and the 
reduction in regulation A filings, particularly in speculative uranium stocks, has 
ended the need for the limiting amendment proposed by the President’s Cabinet 
Committee on Small Business. 
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As I have said, filings for exemption under SEC regulation A appears to be 
decreasing in fiscal year 1957 after increasing in fiscal years 1955 and 1956. 
While much of this can undoubtedly be accounted for by the enforcement activi- 
ties of the Commission, it is not an optimistic picture. Apparently, many small 
firms do not find it profitable to float a $300,000 stock issue even with the reduced 
costs of this procedure in terms of legal, engineering, and accounting expenses. 
A $500,000 limit should serve to encourage a greater use of the public capital 
markets by medium-size, independent firms. I am informed that additional 
equity capital would be a far sounder device for many such firms than the im- 
position of additional debt. 

I hope, therefore, that this committee will give favorable consideration to 5. 810. 


Senator Lauscur. Thank you very much, and that will conclude 
this morning’s hearing. We will recess until 10 o’clock Monday 
morning. 

(Whereupon, at 12:35 p. m., the subcommittee recessed until 10 
a. m., Monday, May 27, 1957.) 
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MONDAY, MAY 27, 1957 


UnireD STATES SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SURCOMMITTEEK ON SECURITIES, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
301, Senate Office Building, Senator Frank J. Lausche, chairman of 
the subcommittee, presiding. 
Present: Senator Lausche. 
Senator Lauscur. Mr. Reissner, vou may proceed. 


STATEMENT OF FRANK L. REISSNER, CHAIRMAN, BOARD OF 
GOVERNORS ; ACCOMPANIED BY DONALD H. BURNS, ASSISTANT 
TO THE EXECUTIVE DIRECTOR; JOHN W. LINDSEY, COUNSEL; 
AND MARC A. WHITE, COUNSEL, NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC.; AND YOST FULTON, CLEVELAND, 
OHIO 


Mr. RetssNer. Mr. Chairman, my name is Frank L. Reissner, of 
Indianapolis, Ind. I am president of the Indianapolis Bond & Share 
Corp., of that city, and I am chairman of the board of governors of 
the National Association of Securities Dealers, Inc. Seated with me 
at the table, for such assistance as they may be to me and the subcom- 
mittee, are: Mr. Yost Fulton, of Fulton, Reid & Co., of Cleveland, 
Ohio; Mr. Donald H. Burns, assistant to the executive director of the 
association; with Mr. John W. Lindsey and Mr. Mare A. White, of 
counsel to the association. 

We would like to state briefly to the subcommittee, and for the 
record, that our association is a registered securities association pur- 
suant to section 15A of the Securities Exchange Act of 1934.  Pursu- 
ant to that act, the association is required to enforce “high standards 
of commercial honor and just and equitable principles of trade’’ in 
the securities business in the interest of the public, investors, and 
our 3,800 members. We have been performing this function since 
1939 and many times in the past statistics on our activities have been 
filed with the Congress. If this subcommittee should desire up-to- 
date information on our activities, we will be pleased to provide the 
information concerning the association’s activities, which we are now 
preparing for the House Interstate and Foreign Commerce Committee. 

The chairman requested, in his statement of May 20, 1957, that 
these bills. currently under consideration, be discussed in a definite 
order. We have endeavored to break this statement down into 
three areas as requested. 

Senator Lauscur. Let us go to S. 810 and S. 843. 
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Mr. Retssner. We now address ourselves to S. 810 and S. 843. 
These bills propose to amend section 3 (b) of the Securities Act of 
1933 to provide for an increase in the regulation A exemption from 
$300,000 to $500,000. We have supported bills to this effect in the 
past, and we do so now. 

Senator Lauscue. Thank you very much. 

All right, Mr. McCormick. If you will proceed. 


STATEMENT OF EDWARD T. McCORMICK, PRESIDENT; ACCOM- 
PANIED BY MICHAEL MOONEY, COUNSEL, AMERICAN STOCK 
EXCHANGE 


Mr. McCormick. My name is Edward T. McCormick. I am pres- 
ident of the American Stock Exchange, New York, N. Y. 

I have with me here this morning Michael Mooney, general counsel 
of the American Stock Exchange. 

I want to thank you for this opportunity to appear before the 
subcommittee and present my views concerning S. 810, introduced 
by Senator Thye and S. 843. 

Before commenting upon the provisions of these bills, let me say a 
few words about the American Stock Exchange, the second largest 
securities exchange in the United States. It is an unincorporated 
association comprised of 499 proprietary members and about 362 
associate members. Its members and associate members do business 
with the public in approximately 2,163 offices located in 534 cities 
throughout the United States and in 11 foreign countries. 

As of the end of 1956, 863 stock issues were admitted to trading on 
the exchange, representing, in the aggregate, a market value of over 
$31 billion. 

During the calendar year 1956, over 228 million shares of stock 
were sold on the exchange. I wish to call attention to the fact that 
a report of each sale, within a matter of seconds after its completion, 
was flashed on our ticker system throughout the country. 

I shall now comment upon the various bills in the order suggested 
by Senator Lausche in his opening statement. 

With respect to S. 810 and S. 843, which would amend section 3 (b) 
of the Securities Act of 1933 to permit an increase of the present 
$300,000 security offering exemption to $500,000, I can only say that 
the proposal is a reasonable one and, in my opinion, may facilitate 
the financing of small business, which, of course, is an extremely 
desirable objective. 

Mr. McKenna. In regard to 8. 810 and 8. 843, both of which would 
have the same legal effect, the Securities and Exchange Commission 
suggested that concomitant with those bills an amendment be added 
to increase the. civil liabilities of issuers and others who make certain 
statements in connection with the registration of those issues and the 
rezistration statements that are filed on the short form. Would you 
care to express any opinion as to the advisability of any such amend- 
ment? 

Mr. McCormick. Mr. McKenna, I have expressed it many times. 
As a matter of fact, before Congressman Klein I went far beyond the 
proposal of the Securities and Exchange Commission, which is now 
incorporated in their section 12, that is, the amendment to section 12. 
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I told Congressman Klein, who was then head of the committee inves- 
tigating it for the House, that I thought they should have placed all 
of the liabilities of section 11 on any person involved in section 3 (b)— 
and I am still very strongly of that opinion. 

If anyone is going to make a statement in order to induce the sales 
of securities they ought to have the liability of section 11. 

Senator Lauscure. Thank you very much, Mr. McCormick. We 
will resume hearings 10 0’clock Wednesday morning. 

(Whereupon, at 11:55 a. m. the subcommittee recessed until 10 a. m. 
Wednesday, May 29, 1957.) 
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WEDNESDAY, MAY 29, 1957 


Unitep States SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON SECURITIES, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 301, 
Senate Office Building, Senator Frank J. Lausche, chairman of the 
subcommittee, presiding. 

Present: Senator Lauscbe. 

Senator Lauscug. Mr. Funston, if you will, please? 


STATEMENT OF KEITH FUNSTON, PRESIDENT; ACCOMPANIED BY 
EDWARD GRAY, EXECUTIVE VICE PRESIDENT; PHILIP WEST, 
VICE PRESIDENT; JOHN HAIRE, VICE PRESIDENT; AND SAMUEL 
ROSENBERRY, COUNSEL, NEW YORK STOCK EXCHANGE 


Mr. Funsron. Mr. Chairman, my name is Keith Funston. I am 
president of the New York Stock Exchange. I am accompanied here 
today by four associates—-Edward Gray, executive vice president of 
the exchange; Philip West and John Haire, vice presidents; and 
Samuel Rosenberry, counsel for the exchange. 

I am very happy to have this opportunity to present to the subcom- 
mittee the position of the New York Stock Exchange on the various 
bills now being considered to amend the Securities Act of 1933 and the 
Securities Exchange Act of 1934. 


EXEMPTION FROM 1933 ACT REGISTRATION 


Your subcommittee has under consideration two bills, S. 810 and 
S. 843, to increase the limit from $300,000 to $500,000 on the size of 
an issue which can be exempted from registration under section 3 (b) 
of the 1933 act. 

A similar provision was contained in S. 2846, which was passed by 
the Senate in 1954. The report of this committee on that bill stated 
that such a provision would be “an aid to small business”’ and ‘‘con- 
sistent with the public interest.’”’ In light of the depreciation in the 
value of the dollar which has occurred since this exemption limit was 
set at $300,000 in 1945, I agree with the committee’s conclusion. 

I would like to point out that the New York Stock Exchange has 
had little firsthand experience with offerings under this exemption, 
because it is rarely used by our listed companies. 

Senator Lauscun. We will recess subject to the call of the chair- 
man. Thank you very much for your fine presentation, Mr. Funston. 

(Whereupon at 11:55 a. m. the subcommittee adjourned subject to 
the call of the Chair.) 
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